
THE DARNEDEST THINGS:   
Measuring the Child’s Preference 
in Custody Disputes
By Charles P. Farrar and Michelle Simonson

Any attorney who practices in child-custody disputes will agree that parents often 
have the sincere conviction that their child prefers to be in their custody. And many 
of them are equally convinced that this preference ought to be a decisive factor in 
awarding or modifying custody.  
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Practitioners therefore need to be prepared 
in two important areas. One is in ensuring 
that the court1 ascertains this preference for 
itself. The other, alternatively, is in temper-
ing clients’ sometimes unrealistic sense of 
how this preference has been shared with 
them, how it might be shared to a neutral 
party, and whether it should be shared at 
all. This article will attempt to help lawyers 
understand the utility and the limitations 
of children’s statements about their custody 
preferences.

According to the Child Custody Act of 
1970, one of the 12 “best interests” factors 
addressed in any custody determination is 
“the reasonable preference of the child, if the 
court considers the child to be of sufficient 
age to express preference.”2 Presumably, 
the court will only interview the child if it 
believes the child is old enough and mature 
enough to express an opinion. And the 
child’s preference must be “reasonable” for a 
judge to give it weight in the custody deci-

sion. For example, a court likely won’t lend 
much value to a child’s preference if the 
child is simply choosing the more lenient 
parent or the parent with the nicer house. 
On the other hand, the court might lend 
significant value to the opinion of a child 
who prefers a parent who cooks, helps with 
homework, and attends extracurricular ac-
tivities.3 It is worth noting that the law does 
not require the court to directly interview 
the child. It leaves open the possibility that a 
child’s preference can be identified circum-
stantially. (The authors, for example, had 
occasion to present a client’s child’s essay for 
an English class wherein the child expressed 
their belief that children should have a voice 
in custody decisions.) 

One approach the authors of the Child 
Custody Act might have taken to guide 
courts as to when to consult the child and 
how to assess their stated preference would 
have been to set forth bright lines. Some 
jurisdictions across the country have taken 

that approach, but many, like Michigan, 
have declined to do that. An examination 
of how states consider a child’s reasonable 
preference reveals an array of methodologies. 
Thirteen states do not require this factor 
to be addressed at all (but do not forbid it 
either). The others, like Michigan, generally 
do require it to be considered, but only if 
the child is sufficiently mature. 

Nor is there uniform agreement on a 
definition of maturity for this purpose. Most 
states do not set a specific age. Among the 
jurisdictions that do, 14 is the most com-
mon. Three states presume children 14 and 
older are sufficiently mature, and two others 
explicitly lend extra weight to the opinions 
of children in that age range. Four states 
align maturity with the age of 12. Uniquely, 
Georgia permits a child 14 or older to make 
the entire custody decision themselves, sub-
ject to the court’s approval.4 

The most recent attempt to revamp 
Michigan’s child-custody law occurred in 
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May 2017, in House Bill 4691 (aka the “Mich-
igan Shared Parenting Act”). The bill pro-
posed overhauling the current framework by 
which custody decisions are governed by the 
court’s discretionary “best interests” analysis, 
in several ways. Key among them, for pur-
poses of this discussion, was a provision that 
would have required the court to always 
inquire into and consider the preference of 
16- and 17-year-old children.

By not passing this bill, the legislature in 
effect endorsed the current “best interests” 
methodology, in general, as the most reliable 
way to adjudicate custody disputes. And it 
endorsed it, specifically, as the most reliable 
way to contextualize and measure the child’s 
preference.  

Thus, we can see that, in contrast with 
other jurisdictions across the country, as well 
as the theoretical Michigan Shared Parenting 
Act, our courts have relatively broad dis-
cretion. Their only statutory guidelines are 
the terms “reasonable” and “sufficient age.” 
Practitioners should be aware of how case 
law has sharpened the significance of these 
terms. 

For instance, when evidence suggests 
that the child is able to express a reasonable 
preference, the court must make the relevant 
determination.5 However, the child’s prefer-
ence should not necessarily be the determin-
ing factor.6 The child’s preference need not 
“be accompanied by detailed thought or crit-
ical analysis.”7 The term “reasonable” is not 
a term that should be understood strictly: 
It simply means that the court can exclude 
preferences that are “arbitrary” or “inherently 
indefensible.”8 School enrollment decisions 
may be subject to a child’s reasonable pref-
erence.9 A child’s fragile emotional state is a 
valid reason to exclude consideration of their 
preference;10 this is because such a child is 
susceptible to a parent’s improper influence.11 
The court need not necessarily consult a 
child as young as 612 but should consult a 
9-year-old.13 That said, given certain facts, the 
court need not necessarily consult a child 
as old as 10.14 The court’s interview of the 
child need not include the other parties and 
does not need to be recorded.15 Determina-
tion of a child’s preference may be made 
circumstantially, without forcing children to 

explicitly state their custodial choice.16 
 An advantage of effectively submitting 
the issue to the court’s relatively broad dis-
cretion is that it enables the court to weigh 
the various competing interests before deter-
mining whether to consult the child or oth-
erwise consider the child’s stated preference 
— and, if the court does consider the child’s 
stated preference, it will be able to deter-
mine how much weight to ascribe to such a 
statement. In any given case, these interests 
can potentially include the child’s need to be 
heard; protecting the child’s mental health; 
protecting the child from retribution from a 
parent or sibling; the child’s preference to re-
main with siblings; the parents’ due process 
right to be fully involved in the evidentiary 
process; the court’s interest in maintaining 
its procedural integrity; and, of course, 
everyone’s need to achieve a custodial award 
in keeping with the child’s best interest.17  

See illustration.
 
 The parent’s attorney needs to keep 
these competing interests in mind in ad-
vocating for an appropriate way to contex-
tualize the child’s statement. If done well, 
honoring all the competing interests in play, 
the court’s determination of this factor will, 
along with the other factors, help establish a 
coherent set of findings to underpin custo-
dial orders most in line with the child’s best 
interests. And, just as important, if done 
well, the exercise of communicating with 
the child, itself, may effectively achieve the 
goals of the process. After all, what better 
way to remember what this is all about than 
for the parents and lawyers to momentarily 
yield the floor to the person most influenced 
by the decision? 
 

Charles P. “Chip” Farrar practices family and child 
protection law. 
     Michelle Simonson is a paralegal at Charles P. 
Farrar PLLC.
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